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Association Activities 


AT THE Stated Meeting of the Association in March the following 
resolution was adopted: 

“RESOLVED, that the Committee on Courts of Superior Juris- 
diction and the Special Committee on Studies and Surveys of the 
Administration of Justice, acting as a Special Joint Committee 
of the Association, be requested to report no later than March 22 
to the Executive Committee of the Association as to whether in 
their opinion there is a need for additional judges in the First 
and Second Judicial Districts and further that the Executive 
Committee be requested to determine what disposition should 
be made of the report, including the advisability of its submission 
toa Special Meeting of the Association.” 

Following the meeting the Special Joint Committee adopted 
the following resolution, which was submitted to the Executive 
Committee: 

“RESOLVED, that this Special Joint Committee constituted 
pursuant to the resolution of the Association adopted March 8, 
1955, report to the Executive Committee of the Association that 
in the opinion of the Committee there is a need for additional 
justices in the First and Second Judicial Districts and the Associ- 
ation should support the recommendation of The Temporary 
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Commission on the Courts with respect to the proposed increase 
in the number of Supreme Court Justices for those Districts asa 
measure of immediate relief, upon the understanding that this 
measure is to be regarded as a part of and not in substitution for 
the broad program of judicial reform proposed by the Com. 
mission.” 

The Executive Committee approved the action of the Special 
Joint Committee. 

Also at the Stated Meeting the Committee on the Bill of 
Rights, Fifield Workum, Chairman, submitted a report on “Book 
Burning.” The following resolution was adopted: 

RESOLVED, that The Association of the Bar of the City of New 
York deplores and condemns the attempts of any individual or 
group, private or public, to interfere in any manner with the 
publication, circulation, or reading of any published matter, 
other than by means of regular applicable statutory procedures 
and standards; this resolution does not purport to limit the ex- 
pression of views by any individual or group concerning any 
published matter. 

o@o 


ON FEBRUARY 28 the President of the Association announced the 
appointment of the following Committee of the Association 
which will conduct the study of the Federal loyalty-security 
program: 

Dudley B. Bonsal, Chairman; Richard Bentley, Chicago, 
Henry J. Friendly, Harold M. Kennedy, Monte M. Lemann, New 
Orleans, John O’Melveny, Los Angeles, George Roberts and 
Whitney North Seymour. Additions to the Committee are ex- 
pected to be made. 

As previously announced, this study is made possible by a 
grant from The Fund for the Republic, Inc. The study will be 
carried out by the Association through its Committee, which will 
have full responsibility for the conduct of the study and for any 
recommendations which may result therefrom. 

Mr. Bonsal has stated that the Committee was presently en- 
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gaged in the selection of a research staff, the composition of which 
will be announced at a later date. The Committee expects to 
review the present Federal loyalty-security program with the ap- 
propriate Government departments and Congressional com- 
mittees, and will also seek the advice and assistance of other 
interested individuals and groups. 

Mr. Klots said, in connection with announcing the appoint- 
ment of the Committee, “The legal profession is here presented 
with an important opportunity to conduct a professional non- 
partisan study of the Federal loyalty-security program. The study 
will be conducted in full recognition of the paramount need of 
national security and at the same time the importance of pre- 
serving the traditional rights of the individual citizen.” 

It is contemplated that the study will take six months to a 
year to complete, and that the Committee will issue progress re- 
ports from time to time. 

e@o 


“QUICK HENRY, THE wriT!,” the Tenth Annual Association Night 


Show, sponsored by the Committee on Entertainment, of which 
Judge Arthur Markewich is Chairman, played to four packed 
houses. Sam Fredman was the producer of the show. It is im- 
possible to give proper credit to all who participated in making 
the show the outstanding success that it was. 


o@e 


THOMAS G. LUND, C.B.E., Secretary of The Law Society, London, 
was the guest of the Association on two occasions in March. Mr. 
Lund was in New York to consult with officials of the American 
Bar Association on plans for the annual meeting of that Associ- 
ation in London in 1957. 

o@o 


THE HONORABLE E. Barrett Prettyman, Judge of the United States 
Court of Appeals for the District of Columbia, and Commissioner 
Hugh W. Cross, cf the Interstate Commerce Commission, spoke 
before the Section on Administrative Law and Procedure, 
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Chester T. Lane, Chairman, on ‘““The Work of the President's 
Conference on Administrative Procedure.” Judge Prettyman is 
the Chairman of the Conference. 


ome 


CHIEF JUDGE Albert Conway was the guest of the Special Com- 
mittee on Round Table Conferences in March. 


o@o 


THE COMMITTEE on Labor and Social Security Legislation, I. 
Robert Feinberg, Chairman, with the approval of the Executive 
Committee, reported to the Legislature and the Governor that 
the Committee was opposed to the proposed repeal of the Con- 
don-Wadlin Law, which prohibits strikes by public employees. 
Notwithstanding the Committee’s opposition to the repeal of 
the law, it recommended that further study should be given to 
revision of the penalties imposed. The Committee pointed out in 
the report that the rigidity of the penalties militates against the 
settling of disputes and discourages public authorities from in- 
voking the law. 
e@o 


UNDER THE sponsorship of the Committee on Art, John W. 
Thompson, Chairman, the Tenth Annual Art Exhibition will 
open on May 3. David M. Solinger is Chairman of the Committee 
in charge of the exhibition and Lloyd Goodrich, Associate Di- 
rector of the Whitney Museum, is consultant to the Committee. 


o@o 


THE COMMITTEE on Legal Aid, of which Woodson D. Scott is 
Chairman, has prepared printed cards which will be distributed 
in the city prisons advising prisoners of their right to counsel. 
The distribution is being made through the cooperation of Com- 
missioner Kross and Chief Magistrate Murtagh. The card reads 
in English and Spanish as follows: 


YOU ARE ENTITLED TO BE REPRESENTED BY A 
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LAWYER. If you are unable to afford counsel, the court 
will provide counsel free of charge. You can have an 
adjournment to get a lawyer or witnesses. You may make 
a telephone call or write a letter free of charge for either of 
these purposes. 


e@o 


SECRETARY OF Labor James P. Mitchell spoke on “The Role of 
the Lawyer in Collective Bargaining” at a meeting sponsored by 
the Committee on Post-Admission Legal Education on March 10. 
The Committee has announced that the date for the Annual 
Cardozo Lecture will be April 26 and that the lecturer will be 
Harrison Tweed. 
e@o 


THE SECTION on Trade Regulation, John E. F. Wood, Chairman, 
sponsored a discussion of the report of the Attorney General’s 
National Committee to Study the Antitrust Laws. Speakers at 
the meeting were Judge Stanley N. Barnes, Assistant Attorney 
General, and Professor S. Chesterfield Oppenheim of the Univer- 
sity of Michigan Law School. The meeting was the first public 
exposition to the Bar of the report of the Attorney General’s 
Committee. 
o@eo 


THE COMMITTEE on Foreign Law, Willis L. M. Reese, Chairman, 
had as a guest of the Committee Constantin Stavropoulos, Princi- 
pal-in-Charge of the Legal Department of the United Nations. 
The Committee will join with the Committee on International 
Law, of which John V. Duncan is Chairman, to hold a reception 
for lawyers connected with the delegations to the United Nations. 


o@o 


Tue sTaFF of the Special Committee on Antitrust Laws and 
Foreign Trade, of which Taggart Whipple is Chairman, has been 
conducting research into the law which would be pertinent to 
the antitrust counselor concerned with foreign arrangements; 
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preliminary discussions with government officials; and planning 
for interviews and studies of American companies doing business 
abroad. The Director of the staff is Professor Kingman Brewster, 
Jr., of the Harvard Law School. 


°0@o 


A TRAFFIC courT Conference will be held in New York in June 
under the joint auspices of the New York University Law School 
and the American Bar Association’s Special Committee on Traffic 
Program. 

o@o 


THE NINTH Legal Convention sponsored by The Law Council of 
Australia will be held at Brisbane from July 19-24. The Right 
Honourable Lord Reid, Lord of Appeal in Ordinary, will open 
the convention. The following papers will be discussed: “The 
Interpretation of Statutes” by His Honour Sir Herbert Mayo of 
the South Australian Supreme Court Bench, “The Relationship 
of Law to Commercial Practice” by Professor F. P. Donovan, Pro- 
fessor of Commercial Law at the University of Melbourne, and 
“Royal Commissions” by Mr. J. D. Holmes, Q.C., of the Sydney 
Bar. There will be a full program of social activities which will 
finish with a visit to Queensland’s South Coast (Surfers’ Paradise 
and Coolangatta) on Sunday, July 24. 


e@o 


THE SECTION on Corporations, George A. Brooks, Chairman, 
and the Section on Corporate Law Departments, E. Nobles Lowe, 
Chairman, held a joint meeting at which Adolph A. Berle, Jr. 
and Dean William C. Warren of the Columbia Law School spoke 
on “The Changing Role of the Corporation and Its Counsel.” 

















April 1 
April 4 
April 5 
April 6 
April 7 
April 11 
April 12 
April 13 


The Calendar of the Association 


for April and May 
(As of April 11, 1955) 


Tenth Annual Association Night, 8:30 P.M. 
Meeting of Subcommittee of Committee on Municipal 
Court 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Labor and Social 
Security Legislation 

Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Executive Committee 

Meeting of Subcommittee of Committee on Domestic Rela- 
tions Court 

Meeting of Section on Wills, Trusts and Estates 


Meeting of Committee on Broadcasting 
Dinner Meeting of Committee on Municipal Court 


Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on Municipal Court 


Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Studies and Surveys of 
Administration of Justice 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation and 
Trade Marks 


Dinner Meeting of Committee on State Legislation 
Meeting of Subcommittee of Committee for Modern Courts 
Meeting of Subcommittee of Young Lawyers Committee 


Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 

Dinner Meeting of Committee on Defense of the Con- 
stitution 

Dinner Meeting of Committee on Legal Aid 
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April 14 


April 18 


April 19 


April 20 


April 21 


April 26 


April 27 


May 3 
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Meeting of Joint Committee on Legal Referral Service 
Meeting of Section on Taxation 


Meeting of Art Committee 

Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 

Meeting of Section on Corporate Law Departments 

Meeting of Library Committee 

Dinner Meeting of Committee on Medical Jurisprudence 

Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Committee on Bill of Rights 
Dinner Meeting of Entertainment Committee 
Dinner Meeting of Committee on Insurance Law 


Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Meeting of Section on Corporations 

Meeting of Committee on Domestic Relations Court 

Meeting of Committee on Federal Courts 

Dinner Meeting of Committee on Municipal Affairs 

Round Table Conference, 8:15 P.M. Guest—Hon. Felix 
C. Benvenga, Justice of Supreme Court of State of New 
York 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Dinner Meeting of Committee on Criminal Courts, Law 
and Procedure 
Meeting of Section on Litigation 


Fourteenth Annual Benjamin N. Cardozo Lecture, 8 P.M. 
Speaker—Harrison Tweed, Esq. Buffet Supper, 6:15 
P.M. 


Debate—To Return or Not to Return, That is the Ques- 
tion. Auspices Committee on Foreign Law 
Dinner Meeting of Committee on Foreign Law 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Law Reform 
Dinner Meeting of Committee on Professional Ethics 


Opening of Tenth Annual Art Exhibition, 4:30 P.M. 
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May 
May 


May 


May 


May 


May 


May 


May 


10 


11 


12 


18 


25 
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Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Taxation 


Meeting of Committee on the City Court 
Dinner Meeting of Committee on Post-Admission Legal 
Education 


Annual Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 


Dinner Meeting of Committee on Domestic Relations 
Court 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation and 
Trade Marks 


Meeting of Section on Labor Law 
Dinner Meeting of Committee on Insurance Law 
Forum on Insurance Law 


Meeting of Section on Corporate Law Departments 
Meeting of Library Committee 


Meeting of Committee on Admissions 
Meeting of Committee on Arbitration 
Dinner Meeting of Committe on Bill of Rights 


Dinner Meeting of Committee on Aeronautics 
Meeting of Section on Corporations 











The Exportation of Private Capital and Some 
Observations About Nationalization 


By JAMEs N. HyDE 


1. Introduction 


Communications have shrunk the size of the world, and in the 
free world there is an ever-growing interdependence of relations 
between government, business and other entities whose interests 
are wider than one single country. An example is the European 
Coal and Steel Community. No government, association of law- 
yers or industry with interests in foreign trade is an island. Some 
economists feel that even the political divisions of the world 
have already been overlaid with a spreading web of international 
activities and agencies which minimize political boundaries. One 
of the purposes of the United Nations, as stated in its Charter, is 
the achievement of international cooperation in solving the 
international problems which are of an economic character. 


2. Private Capital 


The role of private capital in the world today concerns both 
those countries which feel that financial assistance is necessary in 
order to realize their potentialities and also those countries which 
are in a position to export capital. Both groups proceed from the 
common interest in a stable world community and acceptance of 
the principle of international cooperation. Both are agreed that 
private capital is needed although there is some difference of 
opinion about whether there exists sufficient exportable capital 


Editor’s Note: Mr. Hyde, a member of the Association’s Committee on Interna- 
tional Law, has served as advisor to the U.S. delegation to the United Nations. 
The paper published here is an adaptation of a paper presented at the Symposium 
on International Aspects of Nationalization, Fifth International Conference of the 
Legal Profession under the auspices of the International Bar Association, July 23, 
1954, Monte Carlo, Monaco. 
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to meet present requirements. In the capital-exporting countries 
private capital is generally in the custody of the management of 
private corporations who act on behalf of their stockholders. In 
the United States the base of ownership in corporations by the 
general public is very wide, and government control of private 
corporations is unusual. Thus corporate management, as the 
custodian of capital, must evaluate the risks and the returns of 
their operations. This is a particularly complex problem for that 
segment of industry engaged in foreign trade. The flow of private 
capital from North America and northern Europe into under- 
developed areas during the last two years is something in the 
neighborhood of five billion United States dollars. In the United 
States it is a tradition to regard the export of capital as a creative 
use of talents. We have not forgotten that in the recent past it 
was European capital which developed basic facilities in our own 
country. Even today trains run on the left-hand track on part of a 
transcontinental railroad, as evidence that it was English invest- 
ments and know-how that constructed the railroad. The policy 
of the present administration in the United States is to place the 
emphasis primarily on private capital rather than grants-in-aid 
as the means for economic development. It is the Government’s 
intention to curtail aid and encourage investment, convertability 
of currencies and thus the expansion of trade. This decision was 
reached after a careful study by the Randall Commission. 

The phrase “private capital” does of itself tell the story of how 
investments plus technical assistance, plus an understanding 
agreement between a private company and a state inviting the 
company in, can result in the creation of additional wealth, skills 
and benefits to both parties. It means know-how, employment, 
hope, individual initiative, conservation of resources and sta- 
bility. This can be seen by examining current operations in such 
places as Brazil, Canada, India, the Middle Eastern countries and 
Venezuela. In spite of the fact that the opinion has been expressed 
that private capital at best can only do part of the work necessary 
to develop economically countries which need such assistance, 
United Nations studies have shown that the rate of export of 
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such capital is not increasing. The analysis indicates that pre- wh: 
vailing political and economic uncertainty has created a climate cor 
which will not attract private capital because of the risks involved, eva 
These risks include not only the threat of war but the fear of hat 
nationalization or expropriation of industries or the expro- caf 
priation of assets as well. During the Seventh Session of the tio 
United Nations General Assembly in 1952 a resolution was the 
adopted entitled ““The Right to Exploit Freely the National ; 
Wealth and Resources.”” It recommended that member states vie 
refrain from acts designed to impede the exercise of sovereignty lat 
of any state over its natural resources. However, conspicuous by mé 
its absence was any mention, in the resolution, of the right of fal 
owners of such resources to receive fair compensation for their cel 
capital. It was only after an initiative by the Government of les 
India that there was added to this resolution, as finally adopted, to 
another recommendation that governments in the exercise of this sp 


right have due regard for the needs of maintaining the flow of 
capital in conditions of security, mutual confidence and inter- 
national economic cooperation. More recently, in the light of a 
United Nations study on the flow of private capital, which em- 
phasized the importance of a climate which would attract it, the 


General Assembly has, by resolution, recommended that those ul 
countries which want to attract foreign capital reexamine, wher- m 
ever necessary, domestic policies, legislative and administrative T 
practices with a view to improving the investment climate and, el 
among other things, avoid discrimination against foreign invest- cl 
ments. It is perhaps significant that in the vote on this resolution 0 
at least one Latin American and one Middle Eastern country r 
abstained on the recommendation that discrimination be if 
avoided. a 
The opinion has recently been expressed in resolution form by le 
an Asian regional conference of the International Labour Organi- 
zation that a fast and substantial increase in the flow of capital to r 
Asia is essential if there is to be an improvement in the living 1 
standards of Asian countries. i 





A situation now exists in which private capital is wanted and in 
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which, from the point of view of capital-exporting countries and 
companies in those countries, the problem is one of planning and 
evaluating the risks involved in their foreign trade. On the other 
hand the governments of many countries which are using such 
capital have stressed in United Nations bodies the right of na- 
tionalization far more than the terms and conditions under which 
there can be creative use of private capital in their countries. 

This paper will therefore examine the issue from the point of 
view of those who are responsible for private capital in its re- 
lations with the governments of underdeveloped countries. It 
may be well to look at what will contribute to the creation of a 
fair attitude toward private enterprise. This is not only the con- 
cern of government officials, economists and engineers. The 
legal profession can contribute by analyzing the issues and seeing 
to it that relationships are created and maintained with due re- 
spect for the interests of both points of view. 


3. The Basis For a Fair, Continuing Relationship 
between Private Capital and the State 


The terms under which private capital has been invited into 
underdeveloped countries have often been embodied in agree- 
ments called “concessions.’”’ However, that is not a word of art. 
The term, “concession,” originally referred to seventeenth and 
eighteenth century grants to trading companies but it has now 
come to be applied to a different group of covenants and agree- 
ments. The word emphasizes the grant of the state, but not the 
role of the private company nor the obligations of the state. Thus, 
if we look behind that word, we see that in reality we are talking 
about international economic development agreements often of 
long duration and with an important technical assistance impact. 

(a) Such an agreement should be fair to both parties, recog- 
nizing the different status of the private company and the state. 
The fairness of the agreement should be clear not only through 
its language and on its face but from its spirit. Implicit in the 
agreement should be the mutual respect of the parties, the one 
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for the other, and their desire to cooperate to forward their com- 
mon aims. 

More specifically, the company should be assured security from 
discrimination either by legislation or executive action, safety 
and respect for its personnel and its physical properties. The 
government is entitled to respect for its authority and also to the 
use and development of its citizens’ skills, the effective husband- 
ing of its resources and a fair participation in the profits of the 
enterprise. 

(b) Lawyers recognize that the world perpetually changes and 
the long-term economic development agreement will in the 
passage of time, require that the parties agree between them- 
selves on adjustments in matters of performance. In practice 
these alterations may from time to time be agreed upon through 
review of the agreement by the parties, or possibly through pro- 
cedures contained in the agreement itself. The important thing 
is that the agreement be regarded as embodying a living and 
continuing relationship, which in the nature of things the parties 
will agree to adjust, and perform. 

(c) Mutually binding obligations covering the duration of a 
long-term agreement are of vital importance for planning both 
by the governmental party and the private party. A company is 
entitled to meaningful assurance that its capital, its personnel 
and its long-term development plans may not suddenly be frus- 
trated by an attempt of the governmental party to terminate the 
agreement while it still has some period to run and contrary to 
its terms. 

We live in a time of new relationships between states and 
private companies. States themselves are engaged in private 
enterprise such as merchant shipping and heavy industry and also 
when they contract with private companies to realize the means of 
increasing the standard of living through economic development 
agreements. In short, government has gone into business and 
when it invites private capital to become its partner in business, 
it should perform its obligations according to the canons of 
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sound business procedure just as its private partner is expected 
and obligated to do. 

(d) Where an agreement is terminated by the action of either 
party, contrary to its terms, it should be clearly recognized that 
damage will result to the other party and characteristically to the 
general economy. Termination of such agreements as we have 
seen them in the recent past in some instances has been character- 
ized as confiscation, expropriation, nationalization or social- 
ization. Whatever the conceptual label, there is no escaping the 
consequential damage and loss. No one profits by the sudden and 
complete frustration of a plan of economic development and 
technical assistance which may have involved years of planning 
and thought, substantial investments to be amortized only over a 
long period in the future and the hopes and careers of technical 
personnel of various nationalities. These are the types of losses 
which can and should be avoided. 

(e) Ifeither party to such an agreement attempts thus to termi- 
nate it contrary to its terms, that party should provide fair and 
just compensation. Without attempting to describe a rule of 
damages, adequate compensation would include a valuation of 
physical assets, of potential future profits and the dislocation in 
the lives and careers of personnel. There should also be pre- 
dictable procedures which make it practical to determine the 
amount of compensation and to provide for its prompt liqui- 
dation. These then are the elements of a method which would be 
fair to the private company which has risked its capital and in- 
duced its personnel to devote their lives to the program of eco- 
nomic development. 

(£) There should be reasonable provision made for the right 
to convert and remit earnings. 

(g) The agreement should provide for conservation of the re- 
sources being developed by the private company. This may take 
the form of using, so far as possible, all by-products and making 
available such products as the local economy requires. Where an 
extractive operation is involved, the agreement should show the 
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benefits in technical training and perhaps diversification of in- 
dustry which the underdeveloped country receives in return for 
the commodity extracted. 

(h) The citizens of the state involved should profit from the 
presence of private capital and their way of life should be re. 
spected as they are trained for the assumption of increasing re. 
sponsibility in the enterprise. 

A relationship between private capital and an underdeveloped 
country along the lines outlined above will be of concrete ad- 
vantage to the international community. It will contribute to the 
stability of the country involved. It will make for conditions in 
which the individual citizen of the underdeveloped country has 
larger opportunities to realize his development and increase his 
standard of living. 


4. The Development of Legal Principles 


As a living institution, the law must reflect the moral attitudes 
of peoples and it will never over a long period fit the needs of 
society into concepts which do not have contemporary meaning. 
Thus, while the device of “pacific blockade” was used as a meas- 
ure to collect debts, owed by a state, some sixty years ago, in the 
light of the Hague Convention of 1907 it is unlikely that this 
device will again be used. 

The relationship between governments and private enter- 
prise is a point at which the law is changing or, as some say, grow- 
ing. Some writers suggest that the distinction between public and 
private international law, the one dealing only with states and 
the other with the choice of municipal law, should be re- 
examined. This is on the theory that international tribunals and 
international agreements have repeatedly recognized individuals 
other than states as having standing. Similarly, doctrines of con- 
flict of laws cannot settle problems which here arise. Keystones of 
a revised international order have been described by Philip C. 
Jessup as first, that international law, like national law, must be 
directly applicable to the individual and, second, that there 











mt 
na 


of 


un 
ha 
fo 
be 
it 
ci 





=n) 


~~ Oo TT VY 


— es 








THE EXPORTATION OF PRIVATE CAPITAL 173 


must be basic recognition of the interest which the whole inter- 
national society has in the observance of its law. (A Modern Law 
of Nations, Macmillan 1942, page 2) 

International economic development agreements such as here 
under discussion are an example of a type of relationship which 
have repeatedly been recognized as having a legal status creating 
for the parties binding legal obligations. This recognition has 
been accorded by governments and international tribunals. Thus 
it can be said that this is a general principle of law recognized by 
civilized nations. 

It is obvious, however, that international transactions of this 

character do not entirely fit into the classic categories of public 
or private law. 
: The new problem of government in business arises in many 
situations. A government itself may engage in commercial ven- 
tures such as merchant shipping; it may enter into substantial 
agreements with its own nationals for construction or defense 
purposes; or it may enter into an economic development agree- 
ment involving the invitation of private capital from outside 
sources. 

When government and private individuals contract in the 
field of long-term international economic development, it is 
reasonable to expect development of the law along the following 
lines. 

(a) When a state invites a private individual to enter into an 
agreement with it and make very substantial investments of time, 
money and energy, in reliance on that agreement it should be 
recognized that both parties have committed themselves to per- 
form their undertakings and that the obligation is as much legally 
binding on one party as the other. It should not be impossible 
for those trained in the law to draw distinctions between agree- 
ments which fall in this general area and those which involve 
primarily governmental functions. This difficulty, as a practical 
matter, may be resolved by definition in the agreement itself. 

(b) There should be a place in which issues such as the ques- 
tion of termination, or fair and equitable compensation can be 
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judicially determined. Where one party to the agreement is a 
government, it puts the private party at an obvious disadvantage 
if that forum is, of necessity, the municipal courts of that state. 
Therefore, there are advantages in an international forum. An 
international forum could be provided in several ways. There 
might be an arbitration procedure contained in the concession 
agreement itself although this has limited usefulness if arbitration 
can be prevented through the failure of either party to appoint 
an arbitrator, or respond to the award. 

The suggestion has been made for an International Court of 
Claims which, in essence, carries the domestic court of claims 
system into international relations. This is one example of a type 
of general multilateral convention which might give protection to 
rights legally acquired. 

The improvement of bilateral commercial treaties between 
developed and underdeveloped countries might provide a meas- 
ure of protection for the rights of the parties to economic develop- 
ment agreements, and access to the International Courts. A recent 
study by the Randall Commission recommended this bilateral 
treaty approach as a basis for affording fair treatment for foreign 
investment. 

(c) There should be a general understanding of the extent to 
which a government’s right to exercise a power of termination of 
an agreement may be limited by the agreement itself. 

Developments along the lines suggested would make for fair- 
ness and predictability essential for adjusting differences which 
arise in important commercial and industrial transactions. 


5. Some Current Problems for Legal Advisers 


Those who have the responsibility of advising custodians of 
private capital available for export see in some applications of 
existing principles of law insufficient recognition of the inter- 
relationship of public and private bodies. There are also areas of 
considerable unpredictability. Thus, these advisers must point 
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to the considerable risks to private capital involved in agreements 
and operations outside the country of export. 

(a) Although there are developments in the direction of re- 
garding a state bound by an economic development agreement, 
so that it should not have the right unilaterally to terminate, there 
is now uncertainty on that point. The problem has been recog- 
nized in various ways. United States’ practice was altered in 1952 
by an announcement by the Deputy Legal Adviser of the De- 
partment of State that the United States had decided to reverse 
its traditional policy and recommend that immunity be granted 
to a foreign state in the courts of the United States only in cases 
in which the United States deems that purely sovereign functions 
of the state were involved. (Department of State Bulletin, June 
23, 1952, page 984). 

Authoritative writers on international law, in discussing at- 
tempts to define differences between public and private debts, 
have been troubled about the possibility of applying in practice 
a distinction between the acts of a state performed in its public 
capacity (jure imperit) and acts performed in its private capacity 
(jure gestionis). However, it is generally agreed that the problem 
exists and that there is need to arive at a generally acceptable and 
workable solution for immunity problems whatever the law may 
be as to the doctrine of absolute or restrictive immunity. This 
has recently been discussed by Michael Brandon. (Sovereign 
Immunity of Government-Owned Corporations and Ships, Cor- 
nell Law Quarterly, No. 3 (1954)) 

(b) The remedy of a private party in the case of unilateral 
termination also presents a problem. Where differences arise 
during the performance of a long-term agreement which are not 
resolved by negotiation, access to the courts of the government 
party may be helpful. However, when questions of unilateral 
termination or consequential compensation arise, adjudication 
by such courts puts the government party in the position of 
adjudicating its own cause. These matters are not necessarily 
questions to be determined by principles of the municipal law of 
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that state, because they involve an international agreement. By 
becoming a party to such an agreement it can be argued that a 
state places the agreement in some measure outside its own law. 

In the absence of treaties covering this type of economic de- 
velopment agreement, access to international tribunals is often 
not available. For example, the majority opinion in the Anglo- 
Iranian Oil Co. Case states that the agreement between Iran and 
the Anglo-Persian Oil Company was “.. . nothing more than a 
concessionary contract between a government and a foreign 
corporation.” (Anglo-Iranian Oil Co. Case (United Kingdom vy. 
Iran) Preliminary Objection, Judgment of July 22, 1952, page 
112) Some such agreements may themselves contain arbitration 
clauses. Yet even here it is not certain that arbitration will occur 
or the award be satisfied. 

The private company must sometimes look to the espousal of 
its claim by its own government to be treated according to the 
usual procedures for the handling of international claims. No 
private individual has a right as against its own government to 
insist that its claim be so espoused nor does it have control over 
the method in which it is handled. Often considerations of broad 
national policy may condition government action and not result 
in the vigorous pressing of the claims of private individuals. 

(c) It is not possible to point to generally accepted principles 
for determining and assuring payment of compensation in the 
event of unilateral termination of a long-term international de- 
velopment agreement. Although the principle may be established 
that a state has a duty to pay compensation whether the termina- 
tion takes place under circumstances described as nationalization, 
confiscation, socialization or some other term, the private party 
cannot be certain that such compensation will be adequate or that 
it will be paid at any foreseeable time. 

Although a rule for compensation has sometimes been stated in 
terms of the value of the investment plus prospective profits, one 
cannot examine the history of the recent past and conclude that 
this principle is certain to be applied in practice or indeed that it 
is adequate. We have seen very substantial losses to private com- 
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panies forced suddenly to abandon their operations, their physi- 
cal properties and to disband a highly trained staff with tenure 
and personal careers built around working and training in an- 
other land. Of course, the government party to the agreement 
loses substantially as do its own citizens, who are often themselves 
employed in the training programs and operations of the private 
party. A long-term economic development undertaking is itself 
an organization that has a personality and impact on the life of 
the community in which it works. In the phrase of Jéze: “La 
fonction crée l’institution.” 

The risk of confiscation of private capital without adequate 
compensation has been adjudged such that the United States 
Government has been willing to insure its own nationals engaged 
in foreign trade, in some instances, against this risk which other- 
wise private capital would not be willing to undertake. This is a 
serious admission of the uncertainties of a world in which eco- 
nomic development is important to us all. 


6. Conclusion 


Capital investment working in partnership with the govern- 
ment of a country for its economic development and supplying 
technical assistance can make its greatest contribution only when 
there is understanding by both parties of the mutual advantages 
of such assistance and investment. 

What constitutes a fair agreement is not simply a question of 
law. It involves an understanding of the mutual advantages of 
assistance and investment. There should be confidence of fair 
treatment, and respect for the legitimate interests of the govern- 
ment and citizens of the country to which assistance is provided. 
There should be similar confidence of fair treatment and respect 
for those from whom the assistance and investment is accepted. 
The community of nations and the peoples of the world gain by 
an arrangement where the two parties have a decent respect for 
each other and for the realities of such a program. 

Lawyers interested and concerned with international transac- 
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tions can help both governments and private parties to analyze 
these problems and arrive at arrangements reflecting fair agree- 
ments which both sides will perform. The principle that when 
the parties freely and fairly agree on a long term undertaking, 
each must respect its obligation to carry out that undertaking 
should be squarely faced. It is a first principle of fair dealing. 
Everyone looses when, instead of living by this principle, frustra- 
tion of the undertaking occurs and some salvage is attempted 
through compensation. 

This is a field of law in which judges and writers can contribute 
to the development of legal principles reflecting the needs of the 
international community, principles which partake both of pri- 
vate and public international law as we know it now. This can be 
the legal contribution in a field in which politics, economics and 
law directly affect economic development, and the maximum 
usefulness of private capital. 




















Recent Decisions of the United States 
Supreme Court 


by JOSEPH BARBASH and ROBERT B. vON MEHREN 


UNITED STATES VY. SHUBERT 
(348 U.S. 222) 


UNITED STATES V. INTERNATIONAL BOXING CLUB OF NEW YORK, INC. 
(348 U.S. 236) 


(January 31, 1955) 


Last year, in a one paragraph per curiam opinion, the Supreme Court 
adhered to its prior decision in Federal Baseball Club of Baltimore v. Na- 
tional League of Professional Baseball Clubs, 259 U.S. 200 (1922), holding 
that commercial baseball is not subject to the Sherman Act. Toolson v. New 
York Yankees, 346 U.S. 356 (1953). (See 1954 THE RECORD, p. 21.) Relying 
upon these cases, the District Court for the Southern District of New York 
dismissed antitrust suits charging violation of the Sherman Act by (1) theatri- 
cal producers and bookers (United States v. Lee Shubert, et al.) and (2) boxing 
promoters (United States v. International Boxing Club of New York, Inc.). 

On direct appeal under the Expediting Act, the Supreme Court reversed 
both decisions. In both cases the Chief Justice wrote the opinion and the 
court held that, though the exhibitions involved were “local affairs[s],” the 
businesses of operating the exhibitions on a “multistate basis” were subject 
to the Sherman Act. 


1. THEATRICAL PRODUCERS AND BOOKERS 


The judgment in the Shubert case was unanimous, and only Mr. Justice 
Minton did not join the Court’s opinion. 

The Court began by pointing out that the District Court had dismissed a 
complaint alleging restraints of trade and a monopoly involving 


“a constant, continuous stream of trade and commerce between the 
States of the United States, consisting of the assemblage of personnel 
and property for rehearsals, the transportation of said personnel and 
property to various cities throughout the United States, the making 
and performing of contracts under which attractions are routed and 
presented in various States of the United States, and the transmission 
of applications, letters, memoranda, communications, commitments, 
contracts, money, checks, drafts and other media of exchange across 
State lines.” 
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Citing a number of cases decided in recent years (all of which had been 
cited by plaintiffs’ counsel in the Toolson case) the Court concluded that 
unless the baseball cases were controlling here, the Government unquestion- 
ably had stated a good cause of action under the Sherman Act. It then held 
the baseball cases inapplicable. 

The Court disposed of the first baseball case, Federal Baseball, by noting 
that at the “very next Term,” the Supreme Court had distinguished it in a 
case involving the booking and presentation of vaudeville acts, Hart v. B. F. 
Keith Vaudeville Exchange, 262 U.S. 271 (1923). In Federal Baseball the 
Court had held that the travel of baseball players across state lines was “a 
mere incident, not the essential thing”; in Hart the Court had held that 
“in the transportation of vaudeville acts the apparatus sometimes is more 
important than the performers,” and that “what in general is incidental, in 
some instances may rise to a magnitude that requires it to be considered 
independently.” Thus, the Chief Justice concluded, Federal Baseball did 
not “automatically immunize the theatrical business from the antitrust 
laws.” 

The second baseball case, Toolson, was even more easily distinguishable. 
There the Court had before it an industry that thirty years before had been 
held to be outside the antitrust laws, and the Toolson case involved the same 
restraint as the earlier case—the “reserve clause” in baseball players’ con- 
tracts. Between the two cases, Congress had “actively” considered the earlier 
ruling, had not rejected it, and the business of baseball had grown up in re- 
liance on it. Therefore, the Court had declined the opportunity for “reex- 
amination of the underlying issues,” and had reaffirmed Federal Baseball. 
But, the Chief Justice now explained, it did not “necessarily reaffirm all that 
was said in Federal Baseball.” The Toolson case was only “a narrow applica- 
tion of the rule of stare decisis.” 

A similar application of the rule was inappropriate here. Not only had 
the Court “never held that the theatrical business is not subject to the 
Sherman Act,” but in the Hart case it had put the theatrical business “on 
notice that Federal Baseball could not be relied upon as a basis for ex- 
emption from the antitrust laws.” Moreover, if a narrow application of the 
rule of stare decisis were to be made here, the result would be the same; the 
controlling decisions would be the motion picture cases and the Hart case, 
not the Federal Baseball case. 

Though joining the Court’s opinion, Justices Burton and Reed noted that 
they retained the views expressed in their Toolson dissent, where they had 
reexamined the underlying issues of Federal Baseball and concluded that, 
under recent decisions and under the changed conditions, that decision 
should be overruled. 

Mr. Justice Minton concurred specially. Apparently basing his conclusion 
wholly on a narrow application of the rule of stare decisis, he “agreed with 
the judgment” in the Shubert case, “because as it comes here on the plead- 
ings, it is controlled by the Hart case.” 
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2. BOXING PROMOTERS 


The International Boxing Club case was more formidable, and it drew 
dissents from Justices Frankfurter and Minton. 

As in the Shubert case, the Court pointed out that the allegations showed 
operations on a “multistate basis;’”’ the Court stressed, moreover, that here 
these operations were “‘coupled with the sale of rights to televise, broadcast, 
and film the contests for interstate transmission.” And, as in the Shubert 
case, unless the baseball cases were controlling, the Government’s complaint 
was Clearly sufficient. 

Again the Court distinguished the baseball cases. Federal Baseball “did 
not hold that all businesses based on professional sports are outside the 
scope of the anti-trust laws.” Thus here, unlike the Toolson case, the issue 
is “not whether a previously granted exemption should continue but 
whether an exemption should be granted in the first instance.” Not only 
theatrical producers, but boxing promoters as well, were put on notice by 
the Hart case that Federal Baseball “could not be relied on as a basis of 
exemption for other segments of the entertainment business, athletic or 
otherwise.” No line was drawn in Hart between athletic and nonathletic 
entertainment; the controlling consideration of the Federal Baseball and 
Hart cases was “a very practical one—the degree of interstate activity in- 
volved in the particular business under review.” 

Finally, the Court noted that a House Subcommittee had opposed four 
bills that would have specifically granted to all sports exemption from the 
antitrust laws, and that Congress had not granted the broad exemption. In 
connection with baseball, on the other hand, the Subcommittee had “re- 
commended a postponement of any legislation until the status of Federal 
Baseball was clarified in the courts.” 

Dissenting, Mr. Justice Frankfurter agreed that the Toolson case was an 
application of stare decisis. He pointed out, however, that the “underlying 
issues” which the Court had refused to reexamine in Toolson were the 
“constituents of baseball in relation to the Sherman Law.” There had been 
no demonstration that the constituents of boxing in relation to the Sherman 
Law differed from those of baseball, and he refused to 


“translate even the narrowest conception of stare decisis into the 
equivalent of writing into the Sherman Law an exemption of base- 
ball to the exclusion of every other sport different not one legal jot 
or tittle from it.” 


This position, he said, was logically consistent with his having joined 
the opinion in the Shubert case. While boxing fell within the Federal Base- 
bali case, as “revitalized” by the Toolson case, theatrical producing plainly 
fell “within the Hart case.” 

Mr. Justice Minton joined Justice Frankfurter’s dissent and also wrote 
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a separate dissenting opinion. Applying the reasoning of the Federal Base. 
ball case, he concluded that just as the travel of baseball players is in. 
cidental to the intrastate baseball game, the travel of boxers is incidental 
to the intrastate boxing bout. And the sale of television and radio rights for 
the interstate broadcasting of boxing bouts, he thought, did not bring them 
within the Sherman Act. 


It was evident when the Toolson decision was handed down that the 
Court had maneuvered itself into a difficult position vis-a-vis cases involving 
other types of exhibitions, particularly other sports. When the Court re- 
fused to reeexamine the “underlying issues” in the Federal Baseball case, 
it indirectly conceded that a succession of subsequent cases had so changed 
the resolution of these issues that the doctrinal supports of the Federal Base- 
ball case no longer existed. At the same time it was obviously unwilling to 
hold that the Sherman Act had been violated by the very acts held legal 
thirty years before, particularly since Congress had refused to change the 
law. Thus in the Toolson case the Court admitted paternity and held its 
progeny legitimate. In the instant cases, it saw no need to adopt a host of 
other unusual children simply because they looked, talked and acted like its 
own. 


THE NATIONAL CITY BANK OF NEW YORK V. THE REPUBLIC 
OF CHINA, ET AL. 


(March 7, 1955) 


In this case the Supreme Court held, for the first time, that a foreign 
sovereign asserting a right in a court of the United States cannot avoid 
defensive counterclaims, even though such counterclaims do not arise out 
of the subject matter of the action. 

In 1948 the Republic of China deposited $200,000 with The National City 
Bank of New York. Thereafter, the Republic sought to withdraw the funds, 
but the Bank refused to pay. The Republic brought suit in a Federal district 
court, and the Bank interposed two counterclaims seeking affirmative judg- 
ment for $1,634,432 on defaulted Treasury Notes of the Republic acquired 
at par by the Bank presumably before 1948. Relying on the doctrine of 
sovereign immunity, the district court dismissed the counterclaims. 108 F. 
Supp. 766 (1952). 

The Bank appealed, and while the appeal was pending attempted to 
amend its counterclaims by deleting the prayers for affirmative relief, thus 
permitting the counterclaims to operate only defensively. The district court 
refused to allow the amendment. The Court of Appeals for the Second 
Circuit affirmed the dismissal and the denial of leave to amend on the ground 
that the counterclaims were not based on the subject matter of the Repub- 
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lic’s suit and, therefore, did not fall within any recognized exception to the 
doctrine of sovereign immunity, 208 F. 2d 627 (1959). 

Because of the importance of the question raised and because it was a 
question of first instance in the Supreme Court, certiorari was granted. 347 
U. S. 951 (1954). The Supreme Court in a 4-3 decision, Mr. Justice Douglas 
not participating, reversed the decision of the lower courts. 

The majority opinion was written by Mr. Justice Frankfurter. Reviewing 
the history of the doctrine of sovereign immunity, Justice Frankfurter noted 
that it is a judge-made doctrine “resting on considerations of policy given 
legal sanction” by the Supreme Court. The theoretical basis of the doctrine 
as applied to a foreign sovereign was established in The Schooner Exchange 
y. M’Faddon, 7 Cranch 116 (1812): 


“ 


. the doctrine is one of implied consent by the territorial 
sovereign to exempt the foreign sovereign from its ‘exclusive and 
absolute’ jurisdiction, the implication deriving from standards of 
public morality, fair dealing, reciprocal self-interest, and respect for 
the ‘power and dignity’ of the foreign sovereign.” 


In applying the doctrine to the Republic in this case, Justice Frankfurter 
considered relevant the disfavor with which sovereign immunity had been 
viewed by the Supreme Court and Congress even as applied to the United 
States, and the restrictive attitude that the State Department had taken 
towards claims of immunity by foreign sovereigns. He concluded that the 
doctrine of sovereign immunity should not apply in the case before the 
Court for these specific reasons: 


(a) The result here is fair because our own Government is subject 
to defensive counterclaims in actions brought by it in our courts 
against Chinese nationals. 

(b) To permit the counterclaim here would not be an affront to the 
“power and dignity” of the Republic, for an American could sue it 
on a contract claim in its own courts and the United States would 
not assert the defense of sovereign immunity if sued by a Chinese 
citizen in a court of the Republic. 

(c) The State Department has not indicated that allowance of the 
Bank’s counterclaims would embarrass friendly relations with the 
Republic. 

(d) It is well recognized that a counterclaim based on the subject 
matter of the sovereign’s suit is permissible; “the ultimate thrust of 
the consideration of fair dealing which allows a setoff or counter- 
claim based on the same subject matter reaches the present situation.” 


These four specific points were essentially an enlargement of the basic 
consideration of fairness which underlay the opinion and which Justice 
Frankfurter summarized as follows: 
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“. . . The short of the matter is that we are not dealing with an 
attempt to bring a recognized foreign government into one of our 
courts as a defendant and subject it to the rule of law to which non- 
governmental obligors must bow. We have a foreign government in- 
voking our law but resisting a claim against it which fairly would 
curtail its recovery... .” 


Mr. Justice Reed dissented, joined by Justices Burton and Clark. The dis. 
senters agreed that the doctrine of sovereign immunity is limited so as to 
permit a counterclaim based on the subject matter of the sovereign’s suit. 
However, they would not extend this limitation to apply where the counter- 
claim was independent of the main suit. They noted that affirmative legisla- 
tive action was necessary to permit this in the case of the United States and 
concluded that legislation should be required here. More important, they 
argued, the instant case involved matters of international relationships 
which are properly determinable by Congress or the President rather than 
by the Court. Finally, the dissenters contended that the majority's result 
was unfair to the Republic: 


“. .. The counterclaim here is of much the same character as a suit 
against a foreign sovereign. Deposits may be the life blood neces- 
sary for national existence. It is not wise for us to tell the nations of 
the world that any assets they may have in the United States, now or 
in the future, upon which suit must be brought, are subject to every 
counterclaim their debtors can acquire against them at par or at a dis- 
count. It is unfair to our foreign friends and detrimental to our own 
financial and mercantile interests. For fairness we need not go beyond 
the allowance of counterclaims arising out of transactions foreign 
sovereigns seek to enforce in our courts. It seems to me that the Court 
sanctions a circuitous evasion of the well-established rule prohibiting 
direct suits against foreign sovereigns.” 


Even apart from the fact that the decision was 4-3, it leaves open a 
number of difficult questions. For example, it is unclear whether the result 
would have been difterent if a Chinese citizen could not have counterclaimed 
against the United States or if the Republic was not suable on contract 
claims in its own courts. Moreover, the significance of the fact that the Bank 
acquired the notes on which its counterclaims were based at par, and prior 
to the commencement of the action by the Republic, is not made clear. It 
may well be that a defendant who acquires an obligation subsequent to the 
institution of action or for less than its par value will be held not to be 
within the scope of the Court’s decision here. 
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Recent Decisions of the New York 
Court of Appeals 


by SHELDON OLIENSIs and JosEPH H. FLom 


AUTEN V. AUTEN 
(308 N.Y. 155, December 31, 1954) 


The Court of Appeals, through Judge Fuld, has handed down a unani- 
mous decision which may represent a significant development in the con- 
flicts of law rules in this State. 

The action was a suit by a wife to recover installments allegedly due for 
support and maintenance under a separation agreement executed in New 
York State in 1933. The husband and wife had been married in England 
in 1917 and continued to live there with their two children until 1931. In 
that year, according to the wife, the husband deserted her and came to the 
United States where, in the following year, he obtained a Mexican divorce 
and “married” another woman. 

In 1933, the wife came to New York to talk to the husband about adjust- 
ment of their differences; the outcome was the separation agreement of June, 
1933. That agreement obligated the husband to pay to a trustee in New 
York, for the account of the wife, who was to return to England, {50 a 
month for the support of herself and the children. In addition, the agree- 
ment provided that neither party could sue in any action relating to their 
separation and that the wife should not lodge any complaint against the 
husband in any jurisdiction by reason of his alleged divorce or remarriage. 

The husband made only a few payments under the separation agreement 
and, about a year after the agreement, the wife filed in England a petition 
for separation charging the husband with adultery. The husband was served 
with process in New York, and, in 1938, an order was entered requiring him 
to pay alimony pendente lite. The wife, however, recovered nothing as a 
result of the English action and brought the present action for the amount 
due her under the agreement. 

The husband argued, inter alia, that the wife’s institution of the separa- 
tion suit in England constituted a repudiation of the separation agreement 
and forfeited her right to any payments under it. Special Term granted the 
husband’s motion for summary judgment on this ground; the Appellate 
Division affirmed. Both courts concluded that New York law was applicable 
and that, under such law, plaintiff's commencement of the English action 
constituted repudiation of the separation agreement. 

Without passing on the question of whether such was in fact the law of 
New York, the Court of Appeals reversed on the ground that English, not 
New York law controlled. 
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The Court noted that New York decisions evidenced three different ap- 
proaches in choosing the law to be applied to a contractual transaction with 
elements in different jurisdictions: 

(1) reliance upon the rule that the law of the place of making governs the 
execution, interpretation and validity of a contract and the place of per- 
formance governs its performance. 

(2) reliance primarily upon the intention of the parties. 

(3) reliance upon the “center of gravity” or “grouping of contacts” theory. 
This theory, instead of regarding as conclusive the parties’ intention or the 
place of making or performance, lays emphasis upon the law of the place 
“which has the most significant contacts with the matter in dispute.” 

While ruling that the English law would in any event be applicable under 
the first or second approach, the Court based its decision upon the third 
approach. Examination of the contacts with New York and England dis- 
closed that England had all the truly significant contacts while New York's 
sole nexus with the matter was “entirely fortuitous,” i.e., it was the place of 
making of the agreement and the place where the trustee to whom the 
moneys were to be paid had his office. 

The Court recognized that the “grouping of contacts” theory might afford 
less certainty and predictability than the rigid general rules. However, the 
Court felt it desirable since it gives the jurisdiction having the most interest 
in the problem paramount control over the legal issues arising, thus allow- 
ing the forum to apply the policy of the jurisdiction most intimately 
concerned with the outcome of the particular litigation. Moreover, this 
approach enables the court to consider “whether one rule or the other pro- 
duces the best practical result.” 

Prior decisions of the Court have adverted to this theory and used it as 
additional buttressing of the conclusion reached, but this case seems the first 
where it formed the primary ground of decision. While there seems little 
doubt under the facts of the instant case as to which jurisdiction had the 
most significant contacts, it is evident that the theory may prove more 
troublesome in actions where the contacts are more evenly spread among 
two, or possibly even more, jurisdictions. Moreover, the Court’s refusal to 
embrace completely any single theory leaves considerable doubt as to the 
appropriate standard to be employed by the lower courts in selecting the 
jurisdiction whose law shall be applicable. 

The decision demonstrates that New York lawyers can no longer safely 
rely on the rules of thumb traditionally applied in determining the law 
governing transactions with extrastate contacts. Draftsmen of contracts cov- 
ering such transactions may thus find it advisable to include a clause speci- 
fically designating the jurisdiction whose law is to control. While the opin- 
ion indicates that the intention of the parties would not be conclusive, an 
expressed intention would undoubtedly be given great weight. 
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GAINES V. JACOBSEN 
(308 N.Y. 218, Dec. 31, 1954) 


Pursuant to a separation agreement, defendant was required to pay to 
plaintiff periodic sums for her support and maintenance and to maintain an 
insurance policy on his life for her benefit. Both such obligations were to 
cease on plaintiff's remarriage. 

Thereafter, the plaintiff was granted an absolute divorce from the de- 
fendant in Nevada. The divorce decree provided, with respect to support 
and maintenance, that the parties be left to their agreement. Plaintiff re- 
married, and defendant ceased the support and insurance payments. 

The plaintiff's second marriage was annulled on the ground that at the 
time of the second marriage her second husband was married to another. 
After a time, she brought the instant suit seeking alleged arrears of support 
under the separation agreement and an order directing the defendant to 
maintain the insurance policy for her benefit. 

The Supreme Court, New York County, entered judgment in favor of the 
plaintiff; the Appellate Division, First Department, reversed and directed 
dismissal of the complaint; the Court of Appeals affirmed the Appellate 
Division. Judge Fuld rendered the opinion of the Court and Judge Froessel 
dissented in a separate opinion. 

In 1929, the Court of Appeals, speaking through Judge Cardozo, had held 
that a former husband was required to resume alimony payments as of the 
date of the annulment of his former wife’s next marriage. (Sleicher v. 
Sleicher, 251 N.Y. 366 (1929) ). In that case, the Court, cognizant of the fact 
that no award of alimony could be made in connection with the annulment 
proceeding, resorted to the fiction that an annulment effaced a marriage 
“as if it had never been” in order to permit recovery by the wife from her 
former husband. The Court did, however, point out that the “purpose of an 
award of alimony is support for a divorced wife not otherwise supported” 
and held that the divorced wife could not receive alimony for the period 
during which the second marriage continued. 

Subsequent to the Sleicher decision, the Legislature enacted Section 
1140-a of the Civil Practice Act which provided that, in an annulment 
action, the court “may give such direction for support of the wife by the 
husband as justice requires.” The practical justification for the Sleicher 
decision, the Court in the instant case ruled, fell with the enactment of this 
section: 


“The ‘purposes of justice’ now dictate that [the husband’s] dis- 
charge, effected when the wife goes through a second marriage, be 
permanent, that he be not required to stand perpetually ready to 
resume her support should the remarriage some day be annulled. The 
interests of justice require, too, that, as between successive husbands, 
the wife look to the last one for support, and, certainly, that she be 
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given neither two sources of support nor the ability to choose between 
her first and second husbands for the most profitable.” 


The Court did not regard as of any significance that the annulment was 
granted because the second marriage was void rather than voidable. 

Judge Froessel, in a short opinion, read the words in the separation agree. 
ment which provided for support of the wife “until she shall remarry” as con- 
templating a valid marriage. He felt that, since the second marriage was void, 
such limitation was inoperative and support should be reinstated. 

The Court did not discuss directly whether a different result would have 
been reached if the annulment of the second marriage had been granted by 
a state not permitting a direction for support payments in such a pro- 
ceeding. The rationale of the opinion would seem to require that she be 
permitted to secure support from her first husband. 
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and notes by Joseph Dorfman. New York, Columbia Univ. Press, 1954. 
182p. 

American Assembly. The US stake in the UN: probiems of United Nations 
Charter review. New York, Columbia Univ. Press, 1954. 139p. 

American Bar Assosciation. Committee on Legal Assistance for Service- 
men. Compendium of laws relating to problems of person in the armed 
forces. 3d ed. Rochester, Lawyers Co-operative Pub. Co., 1954. 1358p. 

Anderson, William. The nation and the states, rivals or partners? Minne- 
apolis, Univ. of Minnesota Press, 1955. 263p. 

Arnould, Sir Joseph. Arnould on the law of marine insurance and average. 
14th ed., by Lord Chorley of Kendal. London, Stevens, 1954. 2v. 

Association of the Bar of the City of New York. Bad housekeeping; the 
administration of the New York courts. New York, 1955. 159p. 

Auerbach, Frank L. Immigration laws of the United States. Indianapolis, 
Bobbs-Merrill, 1955. 372p. 

Barnard, Harry. Rutherford B. Hayes and his America. Indianapolis, 
Bobbs-Merrill, 1954. 606p. 

Barton, Walter E. Correlation of section numbers and historical back- 
ground income, estate and gift tax provisions. 12th ed. Washington, D.C., 
Tax Law Pub. Co., 1954. 136p. 

Berle, Adolf Augustus. Natural selection of political forces. Lawrence, 
Kansas, Univ. of Kansas Press, 1950. 103p. 

Blakeslee, George Hubbard. The Far Eastern Commission; a study in inter- 
national cooperation: 1945 to 1952. Washington, Dept. of State, 1952. 239p. 

Blaustein, Albert P.,ed. Fiction goes to court; favorite stories of lawyers and 
the law selected by famous lawyers. New York, Henry Holt, 1954. go3p. 

Brown, Elizabeth Gaspar. Digest of procedural statutes and court rules: 
pleading, joinder, and judgment record. Ann Arbor, Overbeck Co., 1954. 
174P- 
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Buchanan, Norman S. Approaches to economic development, by Norman 
S. Buchanan and Howard S. Ellis. New York, Twentieth Century Fund, 
1955- 494P- 

Caldwell, Lynton K. The government and administration of New York. 
New York, T. Y. Crowell, 1954. 506p. 

Calvez, Jean Yves. Droit international et souveraineté en U.S.S.R. L’evolu- 
tion de l’idéologie juridique soviétique depuis la révolution d’octobre, 
Paris, A. Colin, 1953. 299p. 

Chermak, Lawrence E. The law of revenue bonds. Washington, D.C, 
National Institute of Municipal Law Officers, 1954. 236p. 

Coates,Glenn R. Law and practice in chattel secured farm credit. Madison, 
Univ. of Wisconsin Press, 1954. 105p. 

Cohen, Morris R. American thought; a critical sketch. Glencoe, IIl., Free 
Press, 1954. 360p. 

Collier, William Miller. Collier bankruptcy manual. 2d ed. Albany, M. 
Bender, 1954. 1V. 

Commerce Clearing House. Union contract clauses; a compilation ar- 
ranged by subject matter. Chicago, 1954. 78op. 

Corwin, Edward Samuel. The Constitution and what it means today. 
Princeton, New Jersey, Princeton Univ. Press, 1954. 340p. 

Cory, Hans. Sukuma law and custom. London, Oxford Univ. Press, 1953. 
194P- 

Coudert, Frederick René. A half century of international problems: a 
lawyer’s views. New York, Columbia Univ. Press, 1954. 352p. 

Crockett, Joseph P. The federal tax system of the United States; a survey of 
law and administration. New York, Columbia Univ. Press, 1955; 288p. 
Curti, Merle Eugene. Prelude to point four; American technical missions 
overseas, 1838-1938, by Merle Curti and Kendall Birr. Madison, Univ. of 

Wisconsin Press, 1954. 284p. 

Curtis, Charles Pelham. It’s your law. Cambridge, Harvard Univ. Press, 
1954. 178p. 

Curtis, Charles Pelham. The modern prudent investor; how to invest trust 
funds. Philadelphia, American Law Institute, 1954. 130p. 

Daniels, Walter M. The censorship of books, edited by Walter M. Daniels. 
New York, H. W. Wilson, 1954. 202p. 

Davis, Bernita J. Research in Illinois law. New York, Oceana Publications, 
1954. 68p. 

Deibel, Harry Lewis. Deibel’s probate law: practice and forms; a complete 
Ohio probate manual. 5th ed. Cleveland, Banks-Baldwin Law Pub. Co., 
1954. 728p. 

Diamond, Walter H. Foreign tax and trade briefs. New York, Fallon Publi- 
cations, 1951. 1V. 

Dirlam, Joel B. Fair competition; the law and economics of anti-trust 
policy, by Joel B. Dirlam and Alfred E, Kahn. Ithaca, N. Y., Cornell Univ. 


Press, 1954. 307p. 
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Dodd, Edwin Merrick. American business corporations until 1860 with 
special reference to Massachusetts. Cambridge, Harvard Univ. Press, 1954. 
24P. 

Bi -4 Jonathan Truman. Pardon and amnesty under Lincoln and John- 
son. Chapel Hill, Univ. of North Carolina, 1953. 459p. 

Douglas, William O. An almanac of liberty. Garden City, N. Y., Double- 
day, 1954. 409P. 

Ellis, William Donohue. Jonathan Blair: bounty lands lawyer. Cleveland, 
World Pub. Co., 1954. 464p. 

Emerson, Frank D. Shareholder democracy; a broader outlook for corpo- 
rations. Cleveland, Western Reserve Univ., 1954. 242p. 

Emory University, Atlanta. Bureau of Legal Research. A manual on pro- 
cedure in Georgia. 2d temporary ed. Atlanta, Emory Univ. Law School, 
1954- 570P- 

European Coal and Steel Community. La Cour de justice; code annoté, 
guide pratique, par Jean de Richemont. Paris, Librairie du Journal des 
notaires et des avocats, 1954. 651p. 

Fainsod, Merle. How Russia is ruled. Cambridge, Harvard Univ. Press, 
1953- 575P- 

Fernald, Charles. A county judge in Arcady; selected private papers of 
Charles Fernald. Glendale, Calif., A. H. Clark Co., 1954. 268p. 

Friedman, Milton R. Contracts and conveyances of real property. Chicago, 
Callaghan, 1954. 425p. 

Friedmann, Wolfgang, ed. Matrimonial property law. Toronto, Carswell, 
1955- 472P- 

Funston, G. Keith. Wanted: more owners of American business. Boston, 
Harvard Univ., 1954. 43p. 

Glover, J. D. The attack on big business. Boston, Harvard Univ., 1954. 


375P- 

Gonzales, Thomas Arthur. Legal medicine; pathology and toxicology. 2d 
ed. New York, Appleton-Century-Crofts, 1954. 1349p. 

Gradwohl, Rutherford Birchard Hayes, ed. Legal medicine. St. Louis, C. V. 
Mosby, 1954. 1093p. 

Graham, Robert A. The rise of the double diplomatic corps in Rome; a 
study in international practice (1870-1875) The Hague, M. Nijhoff, 1952. 
110p. 

Graveson, Ronald Harry. Status in the common law. London, Univ. of 
London, Athlone Press, 1953. 151p. 

Griffith, Ernest Stacey. The American system of government. London, 
Methuen, 1954. 202p. 

Griswold, Erwin N. The 5th amendment today; three speeches. Cambridge, 
Harvard Univ. Press, 1955. 82p. 

Guggenheim, Paul. Traité de droit international public. Genéve, Librairie 
de l'Université, 1953. 1v. 

Guins, George C. Soviet law and Soviet society. The Hague, M. Nijhoff, 


1954- 457P- 
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Haight, Anne Lyon. Banned books; informal notes on some books banned 
for various reasons at various times and in various places. 2d ed. rev. and 
enl. New York, R. R. Bowker, 1955. 172p. 

Harding, Arthur Leon, ed. Origins of the natural law tradition by Robert 
N. Wilkin. Dallas, Southern Methodist Univ. Press, 1954. g6p. 

Harris, Whitney R. Tyranny on trial; the evidence at Nuremberg. Dallas, 
Southern Methodist Univ. Press, 1954. 608p. 

Hasluck, Margaret. The unwritten law in Albania. Cambridge, Univ. Press, 
1954. 285p. 

Higgins, Alexander Pearce.The international law of the sea. gd rev. ed. New 
York, Longmans, Green, 1954. 719p. 

Hoebel, Edward Adamson. The law of primitive man; a study in compara- 
tive legal dynamics. Cambridge, Harvard Univ. Press, 1954. 357p. 

Hoffman, Leo J. Voluntary pooling and utilization: oil and gas. Albany, 
M. Bender, 1954. 336p. 

Howell, P. P. A manual of Nuer law. London, Oxford Univ. Press, 1954. 
256p. 

Hyde, Harford Montgomery. Trial of Christopher Craig and Derek 
William Bentley. London, W. Hodge, 1954. 263p. 

Hyman, Harold Melvin. Era of the oath; Northern loyalty tests during the 
Civil War and reconstruction. Philadelphia, Univ. of Pennsylvania Press, 
1954- 22Qp. 

International Bank for Reconstruction and Development. The Interna- 
tional Bank for Reconstruction and Development, 1946-1953. Baltimore, 
Johns Hopkins Press, 1954. 2773p. 

Kaplan, Abraham David Hannath. Big enterprise in a competitive system. 
Washington, D. C., Brookings Institution, 1954. 269p. 

Keeton, George Williams. The law of trusts. 6th ed. London, I. Pitman, 
1954- 499P- 

Kennan, George Frost. Realities of American foreign policy. Princeton, 
New Jersey, Princeton Univ. Press, 1954. 120p. 

Keve, Paul W. Prison, probation, or parole? A probation officer reports. 
Minneapolis, Univ. of Minnesota Press, 1954. 263p. 

Kimbrough, Robert T. American law of veterans. Completely rev. and 
rewritten by William Shipley. Rochester, N. Y., Lawyers Co-operative 
Pub. Co., 1954. 1398p. 

Kleinfeld, Vincent A. Federal food, drug, and cosmetic act. Chicago, Com- 
merce Clearing House, 1953. 588p. 

Konvitz, Milton R. Bill of Rights reader; leading constitutional cases. 
Ithaca, Cornell Univ. Press, 1954. 591p. 

Leavy, Morton L. The law of adoption. ed ed. New York, Oceana, 1954. 
g6p. 

“an Amelia C. European peace treaties after World War II. Worcester, 
Mass., World Peace Foundation, 1954. 341p. 

Levy, Saul. Accountants’ legal responsibility; with a collection of leading 
cases and articles. New York, American Institute of Acountants, 1954. 
288p. 
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Lie, Trygve. In the cause of peace; seven years with the United Nations. 
New York, Macmillan, 1954. 473p. 

Lloyd, Dennis. Public policy; a comparative study in English and French 
law. London Univ. of London, Athlone Press, 1953. 166p. 

Lorry, Wilfred R. A civil action; the trial. Philadelphia, American Law 
Institute, 1955. 181p. 

The Macmillan medical dictionary, edited by Sir Cecil Wakeley. New 
York, Macmillan, 1954. 471p. 

McCormick, Charles Tilford. Handbook of the law of evidence. St. Paul, 
West Pub. Co., 1954. 774p. 

Mason, Alpheus Thomas. American constitutional law. New York, Prentice- 
Hall, 1954. 669p. 

Mayers, Lewis. The American legal system. New York, Harper, 1955. 589p. 

Medina, Harold Raymond. Judge Medina speaks; a group of addresses. 
Albany, M. Bender, 1954. 319p. 

Megarry, Robert Edgar, ed. The law in action; a series of broadcast talks. 
London, Stevens, 1954. gop. 

Mid-Century White House Conference on Children and Youth, Washington, 
D.C., 1950. Personality in the making. New York, Harper, 1952. 454p. 

Mitchell, John David Bowden. The contracts of public authorities, a com- 
parative study. London, G. Bell, 1954. 256p. 

Morgan, Donald Grant. Justice William Johnson, the first dissenter; the 
career and constitutional philosophy of a Jeffersonian judge. Columbia 
Univ. of South Carolina Press, 1954. 326p. 

Murray, Robert K. Red scare; a study in national hysteria, 1919-1920. 
Minneapolis, Univ. of Minnesota Press, 1955. 337p- 

Musmanno, Michael Angelo. Across the street from the courthouse. Phila- 
delphia, Dorrance, 1954. 411p. 

National Association of Tax Administrators. Appraisal of railroad and 
other public utility property for ad valorem tax purposes. Chicago, Federa- 
tion of Tax Administrators, 1954. 109p. 

National Consumer Finance Association. Law Forum Committee on Bank- 
ruptcy handbook for consumer finance company attorneys. Washington, 
D. C., 1954. 8gp. 

Neuberger, Richard L. Adventures in politics; we go to the legislature. New 
York, Oxford Univ. Press, 1954. 210p. 

New York (State) Insurance Dept. Examination of insurance companies; 
a series of lectures. New York, 1953-1954. 4V. 

Northrop, Filmer Stuart Cuckow. European union and United States 
foreign policy; a study in sociological jurisprudence. New York, Mac- 
millan, 1954, 230p. 

Osborn, Percy George. A concise law dictionary. 4th ed. London, Sweet & 
Maxwell, 1954. 399Pp- 

Pittoni, Mario. Suggestions on brief writing and argumentation. ed ed. 
Brooklyn, Foundation Press, 1954. 199p. 

Poor, Wharton. American law of charter parties and ocean bills of lading. 
4th ed. Albany, M. Bender, 1954. 455p- 
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Pound, Roscoe. An introduction to the philosophy of law. Rev. ed. New 
Haven, Yale Univ. Press, 1954. 201p. 

Reed, Prentice B. Adjustment of property losses. 2d ed. New York, Mc. 
Graw-Hill, 1953. 667p. 

Robson, J. L. New Zealand; the development of its laws and constitution, 
London, Stevens, 1954. 386p. 

Roe, Richard [pseud.] Straws in my wig. With drawings by Robin Hardy. 
London, Solicitors’ Journal, 1954. 118p. 

Schiffer, Walter. The legal community of mankind; a critical analysis of 
the modern concept of world organization. New York, Columbia Univ. 
Press, 1954. 367p. 

Schmitthoff, Clive M. The English conflict of laws. gd ed. London, Stevens, 
1954- 514P.- 

Schroeder, Oliver. Physician in the courtroom by Lester Adelson, M.D. 
Cleveland, Western Reserve Univ., 1954. 99p. 

Schweitzer, Sidney C. Cyclopedia of trial practice. New York, Baker, 
Voorhis, 1954. 4v. 

Sen Gupta, Nares Chandra. Evolution of ancient Indian law. London, A 
Probsthain, 1953. 348p. 

Severus, Lucius Septimus, Emperor of Rome, 146-211. Apokrimata; de- 
cisions of Septimus Severus on legal matters. New York, Columbia Univ. 
Press, 1954. 

Shaw, Frederick. The history of the New York City Legislature. New York, 
Columbia Univ. Press, 1954. g300p. 

Society of Medical Jurisprudence. Papers delivered before the Society of 
Medical Jurisprudence, 1942-1950. Chicago, February Publishers, 1954. 
279P- 

Spellman, Howard Hilton. How to prove a prima facie case. 3d ed. New 
York, Prentice-Hall, 1954. 7o1p. 

Spellman, Howard Hilton. Successful management of matrimonial cases. 
New York, Prentice-Hall, 1954. 306p. 

Stevenson, Harvey George. Law of negligence in the Atlantic States. 
Newark, N. J., Gann Law Books, 1954. 3v. 

Stocking, George Ward. Basing point pricing and regional development; a 
case study of the iron and steel industry. Chapel Hill, University of North 
Carolina Press, 1954. 274p. 

Stourzh, Gerald. Benjamin Franklin and American foreign policy. Chicago, 
Univ. of Chicago Press, 1954. 335p. 

Taylor, Telford. Grand inquest; the story of congressional investigations. 
New York, Simon and Schuster, 1955. 358p. 

Ten Broek, Jacobus. Prejudice, war and the constitution. Berkeley, Univ. 
of California Press, 1954. 408p. 

Theobald, Sir Henry Studdy. Theobald on the law of wills. 11th ed. 
London, Stevens, 1954. 759p- 

Thorp, Willard L. Trade, aid or what? Baltimore, Johns Hopkins Press, 


1954- 224p. 
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Ward, Wilbert. Bank credits and acceptance in international and domestic 
trade. gd ed. New York, Ronald Press, 1948. 243p. 

Weber, Max. Max Weber on law in economy and society. Cambridge, 
Harvard Univ. Press, 1954. 363p. 

Whitaker, Arthur P. The United States and Argentina. Cambridge, 
Harvard Univ. Press, 1954. 272p. 

White, Leonard Dupee. The Jacksonians; a study in administrative history, 
1839-1861. New York, Macmillan, 1954. 593P- 

Wright, Quincy. Problems of stability and progress in international re- 
lations. Berkeley, Univ. of California Press, 1954. 378p. 








Guaranty Trust Company of New York 


New York Offices 140 Broadway Foreign Offices 
140 Broadway London 


Finth Avenue at 44 St New York 15, N_Y. Peris 


Medisoa Avenue at 60* St Brussels 
40 Rockefeller Plaza 


Trum Department 


WE CAN HELP BUSY LAWYERS 


In the administration of an estate there 
are often duties of a non-legal nature 
which place a serious burden on the time 
and facilities of a busy lawyer. fThis is 
particularly true when the executors 

are individuals. 


When a trust company is an executor, 
however, many lawyers tell us that there 
is a distinct saving of time and money for 
them. They say that books and records 

are accurately maintained and they have a 
feeling of assurance that the investment 
and financial affairs of the estate are 

in competent hands. 


Officers of our Personal Trust Division 


welcome opportunities to discuss our 
services with members of the Bar. 
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